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BODY CORPORATE AND COMMUNITY MANAGEMENT AMENDMENT 
BILL 
 
First Reading 
Hon. PJ LAWLOR (Southport—ALP) (Minister for Tourism and Fair Trading) (2.30 pm): I 
present a bill for an act to amend the Body Corporate and Community Management Act 1997. 
I present the explanatory notes, and I move— 
 
That the bill be now read a first time. 
 
Question put—That the bill be now read a first time. 
 
Motion agreed to. 
Bill read a first time. 
 
Tabled paper: Body Corporate and Community Management Amendment Bill. 
Tabled paper: Body Corporate and Community Management Amendment Bill, explanatory notes. 
 
Second Reading 
Hon. PJ LAWLOR (Southport—ALP) (Minister for Tourism and Fair Trading) (2.30 pm): I 
move— That the bill be now read a second time. 
 
This bill makes an amendment to the Body Corporate and Community Management Act 1997 
as a result of recent decisions of the Supreme Court and the Court of Appeal. The purpose of 
the bill is to clarify the intention of section 212 of the act. 
 
On 12 November 2008 the Supreme Court gave judgement in Bossichix Pty Ltd v Martinek 
Holdings Pty Ltd, finding that the applicant had validly cancelled, pursuant to section 212 of 
the Body Corporate and Community Management Act, the contract between the applicant and 
the respondent. 
 
The respondent, Martinek Holdings Pty Ltd, appealed the Supreme Court decision and on 5 
June 2009 the Court of Appeal ordered the appeal dismissed. Section 212 provides that a 
buyer can cancel a contract for the purchase of a proposed lot in a community titles scheme if 
the contract does not provide that settlement must not take place earlier than 14 days after 
the seller gives notice to the buyer that the scheme has been established or changed. 
The Supreme Court and Court of Appeal decisions found that the contract between Bossichix 
Pty Ltd and Martinek Holdings Pty Ltd was deficient because a key clause omits any 
reference to the community management statement, the recording of which is an essential 
element of establishing a new community titles scheme. A community titles scheme is 
established by the registration under the Land Title Act 1994 of a plan of subdivision for 
identifying the scheme land for the scheme and, secondly, the recording by the Registrar of 
Titles of the first community management statement for the scheme. 
 
Typically this occurs simultaneously, although a scheme is not established until the 
community management statement is recorded. It is not possible to record a first community 
management statement in the absence of a survey plan that creates or identifies at least two 
lots and common property. 
 
However, the Supreme Court and the Court of Appeal stated that the registration of a plan 
and the establishment of a community titles scheme are not the same thing and that the 
contract did not adequately convey to the buyer that more than registering a survey plan is 
necessary to establish the scheme. The respective decisions of the Supreme Court and the 
Court of Appeal revealed that the wording of section 212 of the Body Corporate and 
Community Management Act does not clarify the policy intent which seeks to balance the 
interests of consumers and developers/vendors. Consequently, these decisions have 
highlighted the potential for hundreds, if not thousands, of off-the-plan contracts to 
be at risk.  
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This is because the provisions of the contract subject to legal action have potentially been 
replicated in contracts industry-wide. 
 
It is estimated that up to 14,000 contracts on foot will be affected by the court decisions and, 
as off-the-plan contracts of sale provide a basis for property developers to obtain financing for 
many residential developments, the recent decisions could have serious implications for the 
property development sector and the wider Queensland economy if not remedied. Therefore, 
the Body Corporate and Community Management Act 1997 will be amended to provide 
clarification to the requirements of a contract subject to section 212 of the act. 
 
Contracts entered into before or after 5 June 2009, excluding contracts already settled, will be 
deemed to contain the term ‘providing that settlement must not take place earlier than 14 
days after the seller gives advice to the buyer that the scheme has been established or 
changed’, even if the contract does not do so. This provision will ensure contracts cannot be 
cancelled based on a mere omission of a reference to the establishment of the community 
titles scheme on the condition that the building plan and community management statement 
have been lodged with the Register of Titles and settlement does not take place earlier than 
14 days after the seller notifies the buyer that this process has been completed. 
 
This amendment will clarify the intent of the legislation and ensure that there is no diminution 
of consumer protection. In effect, it will return both buyer and seller to the position they 
believed they were in—and both accepted—at the time of the signing of the contract. I 
commend the bill to the House. Debate, on motion of Mr Stevens, adjourned. 
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Body Corporate and Community Management 
Amendment Bill 2009 
 
 
Explanatory Notes 
 
 
Short Title 
 
The short title of the Bill is the Body Corporate and Community Management 
Amendment Bill 2009 
 
Objective of the Bill 
 
The objective of the Bill is to amend the Body Corporate and Community Management Act 
1997 to clarify the intent of the legislation and to ensure that there is no diminution of 
consumer protection while providing for certainty of contract. 
 
Reasons for the Bill 
 
Recent decisions of the Supreme Court and the Court of Appeal have highlighted the 
potential for many pending off-the-plan contracts to be at risk of cancellation due to a strict 
interpretation of section 212 of the Body Corporate and Community Management Act 1997. 
 
Section 212(3) of the Act provides that a buyer can cancel a contract for the purchase of a 
proposed lot in a community titles scheme if the contract does not provide that settlement 
must not take place earlier than 14 days after the seller gives advice to the buyer that the 
scheme has been established or changed.  The Supreme Court and Court of Appeal 
decisions found that a particular contract was deficient because a key clause omits any 
reference to the Community Management Statement, the recording of which is an essential 
element of establishing a new community titles scheme. 
 
A community titles scheme is established by the registration under the Land Title Act 1994 
of a plan of subdivision for identifying the scheme land for the scheme and secondly, the 
recording by the Registrar of Titles of the first community management statement for the 
scheme.  Typically, this occurs simultaneously although a scheme is not established until 
the community management statement is recorded.  It is not possible to record a first 
community management statement in the absence of a survey plan that creates or identifies 
at least two lots and common property. 
 
However, the Supreme Court and the Court of Appeal stated that the registration of a plan 
and the establishment of a community titles scheme are not the same thing, and that the 
contract does not adequately convey to the buyer that more than registering a survey plan is 
necessary to establish the scheme. 
 
As off-the-plan contracts of sale provide a basis for property developers to obtain financing 
for many residential developments, the recent decisions could have serious implications for 
the property development sector and the wider Queensland economy. 
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The respective decisions of the Supreme Court and the Court of Appeal revealed that the 
framing of section 212 of the Body Corporate and Community Management Act 1997 did 
not adequately clarify the policy intent which sought to balance the interests of consumers 
and developers/vendors. The amendment will rebalance the respective interests of 
consumers with the need for certainty of contract as originally intended. 
 
Achievement of the Objective 
 
The Body Corporate and Community Management Act 1997 will be amended to provide 
clarification to the requirements of a contract.  Contracts entered into before or after 5 June 
2009, but excluding contracts already settled or already cancelled before 5 June 2009 
pursuant to the previous section 212(1), will be deemed to contain the term, ‘providing that 
settlement must not take place earlier than 14 days after the seller gives advice to the buyer 
that the scheme has been established or changed’, even if the contract does not do so.  The 
amendment also excludes legal proceedings decided before the commencement of the 
amendments. 
 
This provision will ensure contracts cannot be cancelled based on a mere omission of 
reference (a technical breach) to the establishment of the community titles scheme on the 
condition that the building plan and community management statement has been lodged 
with the Registrar of Titles and settlement does not take place earlier than 14 days after the 
seller notifies the buyer that this process has been completed. 

 
Estimated Cost for Government Implementation 
 
The Bill will not bear any financial consequences for Government. 
 
Consistency with Fundamental Legislative Principles 
 
Section 212 of the Body Corporate and Community Management Act 1997 provides for 
consumer protection by setting out the pre-contract disclosure requirements for buyers of 
proposed lots in a community titles scheme. The amendments to the Body Corporate and 
Community Management Act 1997 will have retrospective affect except as provided for 
contracts settled before 5 June 2009 or a contract that has, before 5 June 2009, been 
lawfully cancelled because the contract failed to make provision as required by the existing 
section 212.     
 
Section 4(3)(g) of the Legislative Standards Act 1992 provides that one of the fundamental 
legislative principles is whether legislation adversely affects rights and liberties, or imposes 
obligations, retrospectively.  Retrospective laws are generally passed to validate past 
actions, correct defects in legislation or confer benefits retrospectively.  This Bill restores 
the law to the position that was commonly accepted as applying in Queensland before the 
recent court decisions relating to section 212 of the Act were handed down. 
 
There is no like complementary Commonwealth legislation impacted by these 
amendments. 
 
Consultation 
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Community 
As the amendments to the Body Corporate and Community Management Act 1997 are 
simply clarifying the intent of the existing provisions in the legislation, it is not 
considered necessary in this instance to widely consult with the community. 
 
However, there have been calls from a number of community groups, such as the 
Queensland Law Society and the Property Council of Australia (Queensland 
Division), requesting legislation be introduced to remedy the effects of the Supreme 
Court and Court of Appeal decisions relating to section 212 of the Act. 
 
 
Government 
Consultation on the draft Bill occurred with the Department of the Premier and 
Cabinet and the Department of Justice and Attorney-General. 
 
Notes on Provisions 
 
Clause 1 provides that the short title is the Body Corporate and Community Management 
Amendment Act 2009. 
 
Clause 2 provides that this Act amends the Body Corporate and Community Management 
Act 1997. 
 
Clause 3 replaces section 212.  The new section 212 provides further clarification to the 
requirements of a contract for settlement to take place by deeming the contract to contain 
the term, ‘providing that settlement must not take place earlier than 14 days after the seller 
gives advice to the buyer that the scheme has been established or changed’, even if it does 
not do so. 
 
Clause 4 inserts a new section 362A to provide for the new section 212 to have 
retrospective affect to a contract whether entered into before or after 5 June 2009.  This 
provision provides for the exclusion of contracts already settled, contracts already cancelled 
before 5 June 2009 pursuant to the previous section 212(1) and legal proceedings decided 
before the commencement of the amendments. 
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ACT BEING AMENDED  
 

BODY CORPORATE AND COMMUNITY MANAGEMENT 
AMENDMENT BILL 2009  

 
 
 

• Body Corporate and Community Management Act 1997 
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Body Corporate and Community Management Amendment Bill 2009 
 

Amendment of Body Corporate and Community Management Act 1997 
 
 

Clause by Clause 
 

Clause Amendment Old Provision Explanation Question 
Clause 

1 
Short title 
This Act may be cited as the Body 
Corporate and Community 
Management Amendment Act 2009 

  1 

Clause 
2 

Act amended 
This Act amends the Body 
Corporate And Community 
Management Act 1997. 

 Clause 2 provides that this Act amends 
the Body Corporate and Community 
Management Act 1997. 
 

2 

Clause 
3 

Replacement of s 212 
(Cancellation for not complying 
with basic requirements) 
Section 212— 
omit, insert— 
‘212 Provision about settlement 
taken to be included in 
contract 
‘(1) This section applies to a contract 
entered into by a person (the 
seller) with another person (the 
buyer) for the sale to the buyer of a 
lot intended to come into existence 
as a lot included in a community 
titles scheme when the scheme is 

212 Cancellation for not 
complying with basic 
requirements 
(1) A contract entered into by a 
person (the seller) with another 
person (the buyer) for the sale to the 
buyer of a lot intended to come into 
existence as a lot included in a 
community titles scheme when the 
scheme is established or changed 
must provide that settlement must 
not take place earlier than 14 days 
after the seller gives advice to the 
buyer that the scheme has been 
established or changed. 

Clause 3 replaces section 212. 
 
The new section 212 provides further 
clarification to the requirements of a 
contract for settlement to take place by 
deeming the contract to contain the 
term, ‘providing that settlement must 
not take place earlier than 14 days after 
the seller gives advice to the buyer that 
the scheme has been established or 
changed’, even if it does not do so. 
 
 

3 and 7 
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Clause Amendment Old Provision Explanation Question 
established or changed. 
‘(2) The contract is taken to include 
a term (the deemed term) providing 
that, despite any other term of the 
contract, settlement must not take 
place earlier than 14 days after the 
seller gives advice to the buyer that 
the scheme has been established or 
changed. 
‘(3) The deemed term has priority 
over any other term of the contract 
relating to settlement. 
‘(4) Without limiting subsection (3), 
any notice the seller gives to the 
buyer is void to the extent it is 
inconsistent with the deemed term. 
 
‘212A Buyer may cancel if there is 
no proposed community 
management statement 
‘(1) This section applies to a contract 
entered into by a person with another 
person (the buyer) for the sale to the 
buyer of a lot intended to come into 
existence as a lot included in a 
community titles scheme when the 
scheme is established or changed. 
‘(2) When the contract is entered 
into there must be a proposed 
community management statement 
for the scheme as established or 

(2) Also, when the contract is 
entered into, there must be a 
proposed community management 
statement for the scheme as 
established or changed. 
(3) The buyer may cancel the 
contract if— 
(a) there has been a contravention of 
subsection (1) or (2); and 
(b) the contract has not already been 
settled. 
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Clause Amendment Old Provision Explanation Question 
changed. 
‘(3) The buyer may cancel the 
contract if— 
(a) there has been a contravention of 
subsection (2); and 
(b) the contract has not already been 
settled.’. 

Clause 
4 

Insertion of new ch 8, pt 6A 
Chapter 8— 
insert— 
‘Part 6A Transitional provision 
for Sustainable Planning Act 2009, 
chapter 11, part 1 
‘362A Section 212 to have 
retrospective affect 
‘(1) Section 212, as inserted by the 
Sustainable Planning Act 
2009, (the inserted section) applies, 
to the exclusion of existing section 
212(1), to a contract mentioned in 
the inserted section whether entered 
into before or after the 
commencement. 
‘(2) Subject to subsection (3), 
subsection (1) applies for all 
purposes (including a legal 
proceeding started but not decided 
before the commencement). 
‘(3) Subsection (1)— 
(a) does not apply for the purpose of 
a contract settled 

 Clause 4 inserts a new section 362A to 
provide for the new section 212 to have 
retrospective affect to a contract 
whether entered into before or after 5 
June 2009. 
 
This provision provides for the 
exclusion of contracts already settled, 
contracts already cancelled before 5 
June 2009 pursuant to the previous 
section 212(1) and legal proceedings 
decided before the commencement of 
the amendments. 
 
 

4 and 5 
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Clause Amendment Old Provision Explanation Question 
before 5 June 2009; and 
(b) does not apply for the purpose 
of— 
(i) a contract that has, before 5 June 
2009, been 
lawfully cancelled because the 
contract failed to 
make provision as required by 
existing section 
212(1); or 
(ii) a legal proceeding relating to the 
lawfulness of the 
cancellation; and 
(c) does not apply for the purpose of 
a legal proceeding decided before 
the commencement. 
‘(4) In this section— 
commencement means the 
commencement of this section. 
existing section 212(1) means 
section 212(1) as in force before the 
commencement.  
legal proceeding, in subsection (2), 
includes an appeal from a legal 
proceeding mentioned in subsection 
(3)(c).’. 
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INDEX TO QUESTIONS AND ANSWERS 
 

BODY CORPORATE AND COMMUNITY MANAGEMENT 
AMENDMENT BILL 2009 

 
No. Question Clause 

1  What is the short title of the Bill? 1 

2  What Act does the Bill amend? 2 

3  Why is section 212 of the Body Corporate and 
Community Management Act 1997 being amended? 

3 

4  The amendment to the Body Corporate and 
Community Management Act 1997 takes affect from 
5 June 2009. Why is it being applied 
retrospectively? 

4 

5  How will this amendment affect applications 
currently before the court or contracts ‘on foot’? 

4 

6  Section 212 of the Body Corporate and Community 
Management Act 1997 is essentially a consumer 
protection provision. Will consumer protection be 
weakened or strengthened by the amendment to 
section 212 of the Act? 

 

7  How will consumers know that settlement must not 
take place earlier than 14 days after the seller gives 
advice to the buyer that the scheme has been 
established or changed if it is not written in the 
contract? 

3 

8  Will Chapter 11 of the Property Agents and Motor 
Dealers Act 2000 be amended to bring it in line with 
the amendment to section 212 of the Body 
Corporate and Community Management Act? 

 

9  The amendment to the Body Corporate and 
Community Management Act 1997 was pushed 
through very quickly. Why?  

 

10  What consultation has been undertaken on the 
amendment to the Body Corporate and Community 
Management Act 1997? 

 

11  Are the decisions made in the Bossichix P/L v 
Martinek Holdings P/L case based on a mere 
technical breach? 

 

12  Is the amendment to section 212 of the Body 
Corporate and Community Management Act 1997, 
in response to requests from developers and 
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No. Question Clause 
lawyers affected by the Bossichix decision? 

13  Why should the Government fix what is 
fundamentally an industry problem error? 

 

14  What happens to buyers who have proceeded to 
enter into a new contract with the belief they have 
settled their previous contract pursuant to the 
existing section 212? 
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Clause 1 
 

QUESTIONS AND ANSWERS 
 
 
Question 1 
 
What is the short title of the Bill? 
 
Response 
 
The short title of the Bill is the Body Corporate and Community 
Management Amendment Bill 2009. 
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Clause 2 
 

QUESTIONS AND ANSWERS 
 
 
Question 2 
 
What Act does the Bill amend? 
 
Response 
 
This Bill amends the Body Corporate and Community Management 
Act 1997. 
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Clause 3 
 

QUESTIONS AND ANSWERS 
 
 
Question 3 
 
Why is section 212 of the Body Corporate and Community 
Management Act 1997 being amended? 
 
Response 
 
The Supreme Court decision of 12 November 2008 and the 
subsequent Court of Appeal decision of 5 June 2009 in Bossichix 
Pty Ltd v Martinek Pty Ltd revealed that the framing of section 212 of 
the Body Corporate and Community Management Act does not 
adequately clarify the policy intent which seeks to balance the 
interests of consumers and developers/vendors. 
 
The respective court decisions saw a strict interpretation of existing 
section 212. They found that the applicant, a buyer of a unit in a 
community titles scheme, had validly terminated the contract for the 
purchase of the unit because a key clause of the contract omitted a 
reference to the establishment of the community titles scheme, 
which is a requirement of existing section 212. 
 
Consequently, these decisions have highlighted the potential for 
hundreds, if not thousands, of off-the-plan contracts to be at risk.  
This is because the provisions of the contract may have been 
replicated in contracts industry-wide. 
 
It is estimated that up to 14,000 contracts on foot will be affected by 
the court decisions, and as off-the-plan contracts of sale provide a 
basis for property developers to obtain financing for many residential 
developments, the recent decisions could have serious implications 
for the property development sector and the wider Queensland 
economy if not remedied. 
 
Therefore, section 212 of the Body Corporate and Community 
Management Act is being amended to provide clarification to the 
requirements of a contract subject to this section of the Act. 
 
This provision will ensure contracts cannot be cancelled based on a 
mere omission of a reference to the establishment of the community 
titles scheme on the condition that the building plan and community 
management statement have been lodged with the Registrar of 
Titles and that settlement does not take place earlier than 14 days 
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after the seller notifies the buyer that this process has been 
completed. 
 
This amendment will clarify the intent of the legislation and ensure 
that there is no diminution of consumer protection. 
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Clause 4 
 

QUESTIONS AND ANSWERS 
 
 
Question 4 
 
The amendment to the Body Corporate and Community 
Management Act 1997 takes affect from 5 June 2009. Why is it 
being applied retrospectively? 
 
Response 
 
The amendment to section 212 of the Body Corporate and 
Community Management Act will have retrospective affect and will 
include all contracts on foot on 5 June 2009.  However, the provision 
will exclude contracts already settled, contracts already cancelled 
before 5 June 2009 pursuant to the previous section 212(1) and 
legal proceedings decided before the commencement of the 
amendments. 
 
As the recent Supreme Court and Court of Appeal decisions relating 
to section 212 of the Act could affect an estimated 14,000 contracts 
on foot, that is, up to 90 percent of such contracts, the decisions 
could have serious implications for the property development sector 
and the wider Queensland economy.  
 
Therefore it is appropriate and, unfortunately, necessary to apply the 
amendment retrospectively to ensure certainty of contract is 
provided while preserving existing consumer protection under the 
legislation.    
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Clause 4 
 

QUESTIONS AND ANSWERS 
 
 
Question 5 
 
How will this amendment affect applications currently before 
the court or contracts ‘on foot’? 
 
Response 
 
The amendment to the Body Corporate and Community Management 
Act provides for the new section 212 to have retrospective affect to a 
contract whether entered into before of after 5 June 2009.  Contracts 
entered into before or after 5 June 2009 will be deemed to contain the 
term ‘providing  that settlement must not take place earlier than 14 days 
after the seller gives the advice to the buyer that the scheme has been 
established or changed’, even if it does not do so.   
 
Whilst the provision will apply to legal proceedings currently before the 
court, the provision provides for the exclusion of legal proceedings 
decided before the commencement of the amendments, including 
appeals made from a legal proceeding decided before the 
commencement of the amendment.  
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QUESTIONS AND ANSWERS 
 
 
Question 6 
 
Section 212 of the Body Corporate and Community 
Management Act 1997 is essentially a consumer protection 
provision. Will consumer protection be weakened or 
strengthened by the amendment to section 212 of the Act? 
 
Response 
 
A secondary objective of the Body Corporate and Community 
Management Act is to provide an appropriate level of consumer 
protection for owners and intending buyers of lots included in 
community titles schemes. Section 212 of the Act provides for 
consumer protection by setting out the pre-contract disclosure 
requirements for buyers of proposed lots in a community titles scheme. 
 
The amendment to section 212 of the Act restores the law to the 
position that was commonly accepted as applying in Queensland before 
the recent court decisions relating to section 212 were handed down 
and ensures certainty of contract while preserving consumer protection. 
 
The existing protections of the legislation will remain, and the 
amendment of the Body Corporate and Community Management 
Act will not lead to any diminution of consumer protections.  
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QUESTIONS AND ANSWERS 
 
 
Question 7 
 
How will buyers know that settlement must not take place earlier 
than 14 days after the seller gives advice to the buyer that the 
scheme has been established or changed if it is not written in the 
contract? 
 
Response 
 
As consistently advised by the Government and as advised on the 
mandatory warning statement attached to a property transaction 
contract, PAMD Form 30c, buyers are strongly encouraged to obtain 
independent legal advice prior to entering the contract or within the 
5-day cooling-off period. 
 
Property lawyers have been made aware of the new provisions 
taking affect from 5 June 2009 by means of consultation and media 
statements.  Therefore, property lawyers should be able to advise 
buyers accordingly. 
 
Buyers who do not take the advice of Government to obtain 
competent legal advice leave themselves potentially exposed to the 
risk of any number of contractual flaws.  Persons who wish to do 
their own conveyancing should be aware of relevant Acts pertaining 
to their contract.  In these circumstances, it is a case of ‘buy at your 
own risk’. 
 
Buyers who do not seek legal advice should note that a contract 
which displays oppressive or unconscionable conduct may be 
remedied through provisions in the Trade Practices Act 1974. 
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Clause  
 
 

QUESTIONS AND ANSWERS 
 
 
Question 8 
 
Will Chapter 11 of the Property Agents and Motor Dealers Act 
2000 be amended to bring it in line with the amendment to 
section 212 of the Body Corporate and Community 
Management Act? 
 
Response 
 
The existing section 212 and the proposed amendments to section 
212 have no relevance or implications for the Property Agents and 
Motor Dealers Act 2000. 
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QUESTIONS AND ANSWERS 
 
 
Question 9 
 
The amendment to the Body Corporate and Community 
Management Act 1997 was pushed through very quickly. Why? 
 
Response 
 
The amendment to section 212 of the Body Corporate and 
Community Management Act needed to be made urgently to clarify 
the policy intent and ensure certainty of contract while preserving 
consumer protection, to prevent a possible serious situation for the 
Queensland economy.  
 
Recent court decisions revealed that the framing of section 212 of 
the Body Corporate and Community Management Act does not 
adequately clarify the policy intent which seeks to balance the 
interests of consumers and developers/vendors. 
 
The Supreme Court decision of 12 November 2008 and subsequent 
Court of Appeal decision of 5 June 2009 in Bossichix Pty Ltd v 
Martinek Pty Ltd saw a strict interpretation of existing section 212. 
The court found that the applicant, a buyer of a unit in a community 
titles scheme, had validly terminated the contract for the purchase of 
the unit because a key clause of the contract omitted a reference to 
the establishment of the community titles scheme, which is a 
requirement of existing section 212. 
 
Consequently, these decisions have highlighted the potential for 
hundreds, if not thousands, of off-the-plan contracts to be at risk.  
This is because the provisions of the contract subject to legal action 
have potentially been replicated in contracts industry-wide. 
 
It is estimated that up to 14,000 contracts on foot, that is, up to 90 
percent of such contracts, will be affected by the court decisions, 
and as off-the-plan contracts of sale provide a basis for property 
developers to obtain financing for many residential developments, 
the recent decisions could have serious implications for the property 
development sector and therefore the wider Queensland economy if 
not remedied. There could also be implications for hundreds of jobs 
across the service and construction sector. We can not afford this 
uncertainty in the current economic climate.  
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QUESTIONS AND ANSWERS 
 
 
Question 10 
 
What consultation has been undertaken on the amendment to 
the Body Corporate and Community Management Act 1997? 
 
Response 
 
The consultation undertaken on the amendment to section 212 of 
the Body Corporate and Community Management Act occurred with 
the Department of the Premier and Cabinet and the Department of 
Justice and Attorney-General.  
 
As the amendment to the Act is simply clarifying the intent of the 
existing provision in the legislation, it was not considered necessary 
in this instance to widely consult with the community. 
 
However, there have been calls from a number of community 
groups, such as the Queensland Law Society and the Property 
Council of Australia (Queensland Division), requesting legislation be 
introduced to remedy the effects of the Supreme Court and Court of 
Appeal decisions relating to section 212 of the Act. There was also 
discussion with these peak bodies. 
 
May be an inadvisable observation 
 
The Queensland Consumer Association did not return the action 
officer’s calls. 
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QUESTIONS AND ANSWERS 
 
 
Question 11 
 
Are the decisions made in the Bossichix P/L v Martinek 
Holdings P/L case based on a mere technical breach? 
 
Response 
 
The respective decisions of the Supreme Court and the Court of 
Appeal in the Bossichix Pty Ltd v Martinek Holdings Pty Ltd case 
were based on a breach of existing section 212 of the Body 
Corporate and Community Management Act.  The respective 
decisions of the Supreme Court and the Court of Appeal found the 
contract to be deficient in that the contract did not provide the 
necessary reference to the establishment of a community titles 
scheme as required by section 212 of the Act. 
 
The amendment to section 212 of the Body Corporate and 
Community Management Act will clarify the intent of the legislation 
and ensure that there is no diminution of consumer protection. 
 
Some parties may suggest that the Court’s findings were more than 
a technical breach.  Unfortunately, whether it was a technical breach 
or something more, the Government cannot afford to sit on its 
hands. Policy is always about balancing competing interests and, 
while consumer protection is vital, so is certainty of contract. The 
Court’s decision puts up to 14,000 pending off-the-plan contracts at 
risk of cancellation, this has serious implications for the property 
development sector and the wider Queensland economy if not 
remedied immediately.  We can not afford this uncertainty in the 
current economic climate and the Government has made the hard 
decision, which we were elected to do. We have acted in the larger 
interests of the State’s economic interests. 
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QUESTIONS AND ANSWERS 
 
 
Question 12 
 
Is the amendment to section 212 of the Body Corporate and 
Community Management Act 1997 in response to requests from 
developers and lawyers affected by the Bossichix decision? 
 
Response 
 
The Supreme Court decision of 12 November 2008 and subsequent 
Court of Appeal decision of 5 June 2009 in Bossichix Pty Ltd v 
Martinek Pty Ltd revealed that the framing of section 212 of the 
Body Corporate and Community Management Act does not 
adequately clarify the policy intent which seeks to balance the 
interests of consumers and developers/vendors.  
 
Furthermore, it is estimated that up to 14,000 contracts on foot, that 
is up to 90 per cent of such contracts, will be affected by the court 
decisions and as off-the-plan contracts of sale provide a basis for 
property developers to obtain financing for many residential 
developments, the recent decisions could have serious implications 
for the property development sector and therefore the wider 
Queensland economy. There could also be implications for 
hundreds, if not thousands, of jobs across the service and 
construction sector. We can’t afford this uncertainty in the current 
economic climate.  
 
The amendment to section 212 of the Body Corporate and Community 
Management Act will provide clarification of the requirements of a 
contract subject to section 212 of the Act, to rebalance the respective 
interests of consumers with the need for certainty of contract, as 
originally intended.  
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QUESTIONS AND ANSWERS 
 
 
Question 13 
 
Why should the Government fix what is fundamentally an 
industry problem error? 
 
Response 
 
The intention of the amendment to section 212 of the Body Corporate 
and Community Management Act is to restore the law to the position 
that was commonly accepted as applying in Queensland before the 
recent Supreme Court and Court of Appeal decisions relating to section 
212 were handed down.  The amendment will ensure certainty of 
contract while preserving existing consumer protection, not to fix an 
industry problem error. 
 
It is pertinent the Government make the amendment to section 212 of 
the Body Corporate and Community Management Act to remedy what 
could potentially be a serious situation for the Queensland economy 
due to a strict interpretation of existing section 212 of the Act in the 
Supreme Court decision of 12 November 2008 and subsequent Court 
of Appeal decision of 5 June 2009 in Bossichix Pty Ltd v Martinek Pty 
Ltd.  
 
The respective court decisions revealed that the wording of existing 
section 212 of the Body Corporate and Community Management Act 
does not adequately clarify the policy intent which seeks to balance 
the interests of consumers and developers/vendors. They also 
highlighted the potential for many off-the-plan contracts to be at risk.  
 
it is estimated that up to 14,000 contracts on foot, that is up to 90 
per cent of such contracts, will be affected by the court decisions 
and as off-the-plan contracts of sale provide a basis for property 
developers to obtain financing for many residential developments, 
the recent decisions could have serious implications for the property 
development sector and therefore the wider Queensland economy. 
There could also be implications for hundreds of jobs across the 
service and construction sector. We can’t afford this uncertainty in 
the current economic climate. 
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QUESTIONS AND ANSWERS 
 
 
Question 14 
 
What happens to buyers who have proceeded to enter into a 
new contract with the belief they have settled their previous 
contract pursuant to the existing section 212? 
 
Response 
 
The likelihood of a buyer cancelling one contract dependent on the 
court decision of 5 June 2009 and entering a new contract within the 
given timeframe is low.  However, if this is the case and the 
developer/vendor wishes to reinstate the contract as it was prior to 
cancellation, the buyer should seek independent legal advice 
urgently. The requirement to comply with section 212 should only be 
one element of any given contract. Contracts may be cancelled for a 
range of reasons. This case has had significant coverage in the 
legal arena and, one would hope that buyers would have sought 
competent legal advice and acted prudently. At the end of the day, a 
buyer who rushes from one contract to another is assuming 
imprudent risk, especially as a reasonable observer would have 
appreciated that a government that leads would move quickly to 
restore certainty of contract which is a fundamental principle 
underpinning economic success.  
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SUMMING UP SPEECH 
 

BODY CORPORATE AND COMMUNITY MANAGEMENT BILL 2009 
 
I would like to thank all members who have participated in the debate of this bill which 
amends the Body Corporate and Community Management Act 1997, administered by the 
Department of Employment, Economic Development and Innovation for me in my capacity 
as Minister for Tourism and Fair Trading. 
 
As a result of recent decisions of the Supreme Court and Court of Appeal, it was clear that 
the framing of section 212 of the Body Corporate and Community Management Act did not 
sufficiently clarify the policy intent underpinning the requirements for cancelling a contract 
on the sale of a proposed lot.  The Act has therefore been amended to provide clarification as 
to the requirements of a contract subject to sections 212, 212A and 362A of the Act. 
 
Contracts entered into before or after 5 June 2009, but excluding contracts already settled or 
cancelled pursuant to the existing section 212, are deemed to contain the term, ‘providing that 
settlement must not take place earlier than 14 days after the seller gives advice to the buyer 
that the scheme has been established or changed’, even if the contract does not do so.  Also, 
legal proceedings decided before the commencement of the amendments will rightly be excluded. 
 
This provision ensures contracts cannot be cancelled based on a mere omission of a reference 
to the establishment of the community titles scheme on the condition that the building plan 
and community management statement have been lodged with the Register of Titles and 
settlement does not take place earlier than 14 days after the seller notifies the buyer that this 
process has been completed. 
 
This amendment clarifies the intent of the legislation, ensures that there is no diminution of 
consumer protection and, provides for the necessary certainty of contract.  In effect, it returns 
both buyer and seller to the position they believed they were in - and both accepted – prior to 
the Supreme Court and Court of Appeal decisions. 
 
I commend the Bill to the house. 
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Body Corporate and Community Management Bill 2009 
Backbench Brief 

 

1. Issues 
• 

• 

• 

• 

• 

• 

• 

2. Background 
• On 12 November 2008 the Supreme Court gave judgement in Bossichix Pty Ltd v Martinek 

Holdings Pty Ltd [2008] QSC278, finding that the applicant had validly cancelled, pursuant to 
section 212 of the Body Corporate and Community Management Act 1997, the contract between 
the applicant and the respondent headed ‘Rivage Sales Contract’ entered into on or about 22 
July 2005. 

• The respondent (Martinek Holdings Pty Ltd) appealed the Supreme Court decision, and on 5 
June 2009 the Court of Appeal ordered the appeal dismissed. 

• Section 212(3) of the Body Corporate and Community Management Act 1997 provides that a 
buyer can cancel a contract for the purchase of a proposed lot in a community titles scheme if RTI File No: 180022           Page 33

sch 3/2(1)(a) and sch 3/2(3)



the contract does not provide that settlement must not take place earlier than 14 days after the 
seller gives advice to the buyer that the scheme has been established or changed. 

• The Supreme Court and Court of Appeal decisions found that the contract between Bossichix 
Pty Ltd and Martinek Holdings Pty Ltd was deficient because a key clause omits any reference 
to the Community Management Statement, the recording of which is an essential element of 
establishing a new community titles scheme. 

• A community titles scheme is established by the registration under the Land Title Act 1994 of a 
plan of subdivision for identifying the scheme land for the scheme and secondly, the recording 
by the Registrar of Titles of the first community management statement for the scheme.  
Typically, this occurs simultaneously although a scheme is not established until the community 
management statement is recorded.  It is not possible to record a first community management 
statement in the absence of a survey plan that creates or identifies at least two lots and common 
property. 

• However, the Supreme Court and the Court of Appeal stated that the registration of a plan and 
the establishment of a community titles scheme are not the same thing, and that the contract 
does not adequately convey to the buyer that more than registering a survey plan is necessary to 
establish the scheme. 

• As off-the-plan contracts of sale provide a basis for property developers to obtain financing for 
many residential developments, the recent decisions could have serious implications for the 
property development sector and the wider Queensland economy. 
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BODY CORPORATE AND COMMUNITY MANAGEMENT 
AMENDMENT BILL 2009 

 
 

BACKBENCH BRIEF SPEAKING POINTS 
 
 
• The Body Corporate and Community Management Amendment 

Bill 2009 will amend the Body Corporate and Community 

Management Act 1997 to clarify the intent of the legislation, 

ensure that there is no diminution of consumer protection and, 

provide for the necessary certainty of contract.  

• Recent decisions of the Supreme Court and Court of Appeal  

have highlighted the potential for many pending off-the-plan 

contracts to be at risk of cancellation due to a strict 

interpretation of section 212 of the Body Corporate and 

Community Management Act. 

• As off-the-plan contracts of sale provide a basis for property 

developers to obtain financing for many residential 

developments, these court decisions could have serious 

implications for the property development sector and the wider 

Queensland economy.    

• The amendment to section 212 of the Body Corporate and 

Community Management Act will provide clarification of the 

requirements of a contract.  

• The provision will ensure that contracts cannot be cancelled 

based on a mere omission of reference (a technical breach) to 

the establishment of the community titles scheme on the 

condition that the building plan and community management 

statement have been lodged with the Registrar of Titles and the 
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settlement does not take place earlier than 14 days after the 

seller notifies the buyer that this process has been completed. 

• The amendment will have retrospective effect and will include 

all contracts on foot on 5 June 2009.  It will exclude contracts 

already settled and contracts already cancelled before 5 June 

2009 pursuant to the previous section 212(1) and legal 

proceedings decided before the commencement of the 

amendment. 
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 Regulatory Impact Statement Assessment Form 
Queensland Office for Regulatory Efficiency 

 
 
 
 

 
QORE Use Only 
File Ref:       
Due date       
Assessing Officer 
                                
Approved    
Not approved  
Date        
Sign off  

 

Important Information for Departments 
 
Section 43 of the Statutory Instruments Act 1992 (SIA) provides that if proposed subordinate 
legislation is likely to impose an appreciable cost on the community or a part of the community, 
then, before the legislation is made, a regulatory impact statement (RIS) must be prepared. 
 
The purpose of this form is to enable officers undertaking regulatory development activities to self 
assess the need for undertaking a RIS process in line with requirements of Part 5 of the SIA.  A 
copy of the Act can be viewed at http://www.legislation.qld.gov.au.  
 
Consideration of the need for a RIS should generally be commenced when the preferred policy 
option has been confirmed and identified as involving subordinate legislation.  Guidelines with 
respect to processes and procedures associated with RIS requirements can be found at 
http://www.sd.qld.gov.au/dsdweb/v3/guis/templates/content/gui_cue_doc.cfm?id=5495. This form 
assists in the application of section 2.1 of the guidelines regarding seeking advice from the 
Queensland Office for Regulatory Efficiency (QORE) on whether proposed subordinate 
legislation requires a RIS. 
 
Once completed, please forward the form to QORE at ris.enquiries@sd.qld.gov.au for 
evaluation.  Clarification will be provided in writing from QORE, based on the information 
provided, on whether or not QORE considers that a RIS is required.  A period of up to 15 working 
days should be allowed for QORE to provide written advice. 
 
Please be aware that if the proposal assessed under this form changes prior to introduction, 
further consultation will be required with QORE. 
 
If you have queries about how to complete this form or need further guidance, please 
contact QORE on 322 44229. 

Form tips 1   Contact Details 
Please provide an alternative 
contact if you will be unavailable 
during the assessment period.  

Lisa Sarquis, A/Principal Policy Officer, Marketplace Strategy 
Phone: 3234 0179    Fax: 3405 4059    E-mail: lisa.sarquis@justice.qld.gov.au 
 
Ivan Catlin, Executive Manager, Marketplace Strategy 
Phone: 3239 6274    Facsimile: 3405 4059    E-mail: ivan.catlin@justice.qld.gov.au 

 

 2   Proposal Details 
Name of proposal: 
Amendment of the Body Corporate and Community Management Act 1997. 
 

Briefly describe the proposal, 
including any options being 
considered. 

Objectives: 
To amend the Body Corporate and Community Management Act 1997 provide for the 
purchaser of a lot in a community titles scheme to cancel a contract under section 212 of 
the Act if the contract the seller is required to give to the purchaser does not satisfy 
sections 212(3)(a) and 212(3)(b) and the purchaser would be materially prejudiced if 
compelled to complete the contract given the contract's inaccuracy. 

 
Overview: 
The Body Corporate and Community Management Act 1997 provides for flexible and 
contemporary communally based arrangements for the use of freehold land. 

 Legislative intent: 
The proposal will meet the objective by amending the Body Corporate and Community 
Management Act 1997. 
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What subordinate legislation is 
being amended or to be made by 
this proposal? 
 

Proposed subordinate legislation: 
The Body Corporate and Community Management Act 1997 is to be amended. 
 

 3   Stakeholder Identification 

List of stakeholders: 
• Solicitors 
• Developers of community titles schemes 
• Real estate agents 
• Buyers of lots in community titles schemes 

Have stakeholders been 
consulted? 
What was the nature of the 
consultation? Eg. targeted. 
What feedback has been provided 
on the proposal (support/not 
support/partial support)? 

Consultation undertaken with stakeholders. 
Previous consultation:  
Nil 
 
Proposed consultation:  
Nil 

 4   Assessment of Proposal 
Guidance on the term 
‘Appreciable Cost’ and 
examples of matters you should 
consider are provided in the 
attached guide.   
 

Referring to analysis undertaken as part of your policy development process, please 
provide details of the likely impacts of your proposal for each identified stakeholder 
group in the categories identified below. 
 

Eg. new fees, fee increases, 
increased costs of products and 
services 
 
If your proposal includes a new or 
increased fee, have you consulted 
with Queensland Treasury? 

a)  Economic impacts: 
Stakeholders Impacts: 

• Buyers of lots in community 
titles schemes 

 

Purchasers of a lot in a community titles scheme 
will no longer be able to cancel a contract on the 
grounds of a technicality of wording (as 
demonstrated in Bossichix Pty Ltd v Martinek 
Holdings Pty Ltd [2008] QSC 278) subject to 
section 212 of the Body Corporate and 
Community Management Act. 

Eg. employment, housing 
costs/availability, loss of community 
services 

 b)  Social impacts: 
Stakeholders Impacts: 
N/A 

 
N/A 
 

 

Eg. pollution (air, land, water & 
noise), habitat loss, watershed 
management, soil protection, 
vegetation management. 

 c)  Environmental impacts: 
Stakeholders Impacts: 
N/A 

 
N/A 
 

 

Guidance on fundamental 
legislative principles is provided 
in Section 7.2 of the Queensland 
Legislation Handbook 
(http://www.premiers.qld.gov.au. 

d) Legal rights: 
N/A 

 

 5   Sensitive Policy Issues 
Is there any potential sensitivity associated with the proposal? 

 Yes 
See proposed drafting instructions (attached). 

 No 
 

Guidance on frequently 6   Exemptions Under Sections 42 and 46 of the SIA 
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identified provisions: 
 
 
For s42 to apply, consultation on 
your proposed subordinate 
legislation must include 
requirements of a comparable 
level to the publication and 
consultation requirements under 
the SIA. 
 
s46(1)(a) Eg. a matter of a 
machinery, administrative, 
drafting or formal nature. 
 
s46(1)(g) A copy of any 
regulatory impact statement 
prepared for the legislation for 
national scheme purposes in the 
other jurisdiction will need to be 
tabled in Parliament along with 
the proposed regulation. 
(Section 6.11.1 of the 
Queensland Legislation 
Handbook -  Uniform legislation  
http://www.premiers.qld.gov.au) 
 
s46 (1)(j) The amendment to 
increase  fees in line with the 
consumer price index is an 
example of this exemption. 
Documentary evidence of any 
other announced policy for the 
amendment of a fee, charge or 
tax should be provided to QORE 
in claiming this exemption. 
 
s46(2) Eg. the subordinate 
legislation may need to be made 
urgently for controlling the 
spread of a disease or dealing 
with another urgent situation. 

Do any of the following exemptions apply to your proposal?   

Exemption under section 42 of the SIA 
  comparable consultation requirement 

 

Exemption under section 46(1) of the SIA 
 (a) not of a legislative character 
 (b) does not operate to the disadvantage of any person 
 (c) takes account of current legislative drafting practice 
 (d) commencement of an Act or SL 
 (e) does not fundamentally affect the legislation’s application or operation 
 (f)  of a savings or transitional character 
 (g) is substantially uniform or complementary with Cth/State legislation 
 (h) adoption of an Australian or international protocol, standard, code or  
       agreement where costs/benefits (relevant to Qld) have already been 
       assessed 
 (i)  advance notice would enable someone to gain unfair advantage 
 (j)  amendment of a fee, charge or tax consistent with announced govt  

          policy 
  (k,l,m) a notice about a code under section 41 of the Workplace Health  
           and Safety Act 1995, under section 44 of the Electricity Safety Act 2002;  
           or under section 486A of the Workers’ Compensation and Rehabilitation  
           Act 2003. 
 

Exemption under section 46(2)of the SIA 
       against the public interest because of nature of the legislation or  

           the circumstances in which it is made. 
 

If an exemption has been identified as applying, please provide the rationale. 
 

Due to a technical reading of section 212 of the Body Corporate and Community 
Management Act, if a particular phrase in a contract has not been worded exactly as 
required by section 212, then the whole contract is deemed to be in breach of the Act, 
giving the buyer the right to terminate (at its election) any time up until the day of 
settlement. 
 
These proposed amendments will ensure purchasers of a lot in a community titles 
scheme will no longer be able to cancel a contract on the grounds of a technicality of 
wording subject to section 212 of the Body Corporate and Community Management 
Act. 
 

 7   Is a RIS Required? 
If you have identified that your proposal is likely to impose appreciable costs 
and/or is sensitive in nature, and no exemptions apply, a RIS may be required 
(refer to s43 of the SIA). 
 

Do you believe the proposal imposes an appreciable cost on the community or a part 
of the community, therefore requiring a RIS? 

  Yes          No 
 

 
 Regulatory Savings 

Does your proposal include initiatives that reduce the regulatory burden on 
business or other parts of the community? 
No 
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 Please include any other relevant information, such as: 
• Drafting instructions; 
• Publicly announced policy; or  
• Media releases. 
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 Guide to Completing the RIS Assessment Form 
Queensland Office for Regulatory Efficiency 

 
 
 
 
 

Guide to Completing Section 4 of this RIS Assessment Form 
Section 43 of the Statutory Instruments Act 1992 provides that if proposed subordinate legislation is likely to impose 
an appreciable cost on the community or part of the community, then, before the legislation is made, a RIS must be 
prepared.  
  
Without limiting its scope, the term ‘appreciable cost’ generally applies where proposals are likely to have a 
substantial negative impact, either directly or indirectly, on: 
• individuals within the community; 
• businesses and/or industry sustainability; and/or 
• the community as a whole  
from a social, economic and/or environmental perspective, taking into account the particular circumstances of 
stakeholder(s) concerned, and any negative public perceptions and sensitivities likely to be associated with a 
proposal.   
 

Matters to be considered when assessing the impact of a proposal to identify appreciable costs  
(referring to analysis undertaken as part of your policy development process) 
 

The following provides a guide on examples of issues to be considered regarding potential impacts of a proposal.  
Whether or not the proposal imposes an appreciable cost on the community or a part of the community is not 
dependent on the number of yes’s or no’s to each of the points below.  It is not intended to be a comprehensive list 
but rather a guide on potential issues to be considered.   
 

Extent of any impacts 
• Does the proposed regulatory change affect the Queensland community, or part thereof, uniformly or does it 

impact on different parts of the population in different ways? 
• Is the proposal contentious or involve a sensitive policy matter? 
 

Economic Burdens  

Initial considerations 
• What is the ‘total’ financial cost of the change?  
• What is the estimated financial cost of the change per affected stakeholder?  
• Will the proposal involve financial impacts that may flow on as indirect costs to the community? 
 

Impacts 
• What are the impacts of the proposed changes (including duration, scope and intensity)? 
Business/industry sector Examples of matters to consider include the following.  Will the proposal: 

• affect the viability of businesses? 
• have a disproportionate affect on small business? If so what is the extent? 
• have a negative impact on competition? 
• impede the growth of a business/industry sector? 
• limit business opportunities or innovation? 
• reduce business access to skilled labor? 
• make doing business in Queensland different from doing the same business in other 

states? 
• lead to a loss of sales/revenue? 

Community stakeholders Examples of matters to consider include the following.  Will the proposal: 
• impose cost on business leading to a potential reduction of the work force?  
• have a negative impact on the working conditions of workers (including safety, 

wages and entitlements)? 
• have a negative impact on regional communities? 
• generate a flow on cost to customers/consumers? 
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Community as a whole  Examples of matters to consider include the following.  Will the proposal: 
• impede investment attraction for Queensland? 
• impact on Queensland’s business competitiveness? 
• affect Queensland’s economic growth?  

Social/Environmental Burdens  
Determining the social impact to the community, or part of a community, of a proposed regulatory change requires 
working out if the proposal will have a negative effect on the social values of the community or on the way the 
community carries out their daily activities.  
 
Environmental harm is any adverse effect, or potential adverse effect (whether temporary or permanent and of 
whatever magnitude, duration or frequency) on an environmental value, and includes environmental nuisance. 
 
Impacts  
• What are the impacts of the proposed changes (including duration, scope and intensity)?  
• Will the proposal involve impacts that may flow on as indirect social or environmental burdens to the community? 
Business/industry sector The following are examples of issues to consider which, whilst some are directly linked 

to economic impacts, may also lead to an indirect social or environmental impact.  For 
example, will the proposal lead to: 
• a loss of development opportunity? 
• displacement of business or industry? 
• a decrease in business competitiveness? 
• reduced on innovation in business? 

Community stakeholders Examples of matters to consider include the following.  Will the proposal: 
• lead to a displacement of the community, or part of a community? 
• impact on residential amenity and/or quality of life? 

impact on community resource use or availability (e.g. water and energy)? 
• have negative impacts on particular groups within the community? 
• affect the legal rights of any particular part of the community? 
• impact on the affordability and/or availability of housing? 
• lead to an increase in pollution (including water, air, land and noise pollution)? 
• affect key processes for structuring of, or the maintenance of, biological diversity? 
• have impacts on the hydrology/watershed management of an area? 
• lead to a perceived increase of risk of crime? 
• lead to a reduction in health and safety of the community? 
• impact on religious/cultural sensitivities? 
• impact more adversely on rural/remote residents? 

Community as a whole Examples of matters to consider include the following.  Will the proposal affect: 
• the future population growth of a community? 
• sustainability of the community? 
• an environmentally or culturally significant area or site? 
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